In a case brought by EEOC under Title VII of the Civil Rights Act
of 1964 approximately 3 years after the complaint was filed with EEOC,
the Supreme Court held that "the benchmark, for purposes of a statute of
limitations, is not the last phase of the multistage scheme, but the
commencement of the proceeding before the administrative body."
Occidental Life Insurance Co. v. EEOC, 432 U.S. 355, 372 (1977).  Prompt
notice to Respondent of the filing of a complaint should alert him to
the possibility of a proceeding and give him an opportunity to gather
and preserve evidence.  If he can show prejudice, a court "may restrict
or even deny backpay relief."  Id. , at 373.

The case of Marshall v. Intermountain Electric Company, Inc. ,
614 F.2d 260 (10th Clr. 1930), was a suit by the Secretary of Labor to
enjoin future violations of the prohibition under the Occupational
Safety and Health Act against discharging an employee for filing safety
complaints.  The Court held, following the Occidental Life Insurance
case, that the State statute of limitations did not apply.

"When an action is brought by the government to enforce private as
well as public rights, state statutes of limitations do not apply to bar
the action even though no federal period of limitations is provided.
However, unlike the rule relating to actions brought exclusively for the
benefit of the federal government, the. doctrine of laches may be applied
in these hybrid cases to limit relief."  (Emphasis added).
614 F.2d at 263.

Following these principles, I conclude that if prejudice has
occurred, laches may be invoked, not to defeat the claim, but only to
limit relief.  The evidence of prejudice in this record is the absence
from the hearing of Ed Ellis, the Plant Superintendent who signed the
document in which Complainant's employment termination was recorded and
who allegedly told Complainant that he was fired, and witness, Jack
Servold, who was Complainant's foreman.  Counsel stated that Ellis died
about 2 weeks prior to the hearing, and that Servold was out of State
and unavailable to testify.  No showing was made of any effort by
Respondent to preserve testimony or to obtain the testimony of Servold
by deposition or otherwise.  I conclude, however, that potential
prejudice has been shown, and I will consider that conclusion in
discussing relief.

3.  Complainant was discharged, actually or constructively,
because of his refusal to perform certain work.

.DISCUSSION

Complainant refused to operate the shovel unless a heater was
installed, and he was told to punch out and go home.  Complainant states
that he was fired; Respondent states that he quit.  What the terminationope of the mountain and  therefore exposed  to
